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Hypothetical #1: 
 
In 1980, Songwriter’s catalog was assigned to a major publisher by way of an exclusive 
songwriter agreement. The catalog generated a steady royalty stream for many years.  During his 
lifetime, Songwriter was receiving “songwriter royalties” directly from BMI and quarterly 
royalty checks from his publisher.  The combined royalties generated enough revenue to pay his 
mortgage and monthly expenses, and to provide a little extra spending money.  When Songwriter 
was diagnosed with a terminal illness, he asked Attorney to renegotiate the deal with his 
publisher so that his wife wouldn’t have to worry about money after he was gone.  He did not 
have any cash on hand to pay Attorney’s legal fees, so he and Attorney agreed that he would pay 
Attorney for his legal services by paying him a “percentage” of the advance he planned to 
receive from the new publishing deal.  Attorney worked hard to negotiate with the publishing 
company on behalf of Songwriter and ultimately the publishing company offered the Songwriter 
a new publishing deal which would replace the existing deal.  The new deal included a large 
advance, with enough money to more than cover Attorney’s time in negotiating the deal as well 
as Songwriter’s medical bills.  Songwriter signed the new deal and received the advance.   
 
Soon after, Songwriter passed away.  A few years later, his widow comes to your office and asks 
why she is no longer receiving any royalties from BMI or the publisher.  She has only $10,000 
left in the bank and won’t be able to make it through the remainder of the year without royalty 
checks.   
 
How do you begin this representation? What are your first questions?   
 
Issues: 
1. Attorney Compensation  
2. Competence 
3. Confidentiality 
 
Client-Lawyer Relationship 
Rule 1.1 Competence. A lawyer shall provide competent representation to a client. Competent 
representation requires the legal knowledge, skill, thoroughness and preparation reasonably 
necessary for the representation. 
 
Client-Lawyer Relationship 
Rule 1.5 Fees. 
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 (a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or 
an unreasonable amount for expenses. The factors to be considered in determining the 
reasonableness of a fee include the following: 
  (1) the time and labor required, the novelty and difficulty of the questions 
involved, and the skill requisite to perform the legal service properly; 
  (2) the likelihood, if apparent to the client, that the acceptance of the particular 
employment will preclude other employment by the lawyer; 
  (3) the fee customarily charged in the locality for similar legal services; 
  (4) the amount involved and the results obtained; 
  (5) the time limitations imposed by the client or by the circumstances; 
  (6) the nature and length of the professional relationship with the client; 
  (7) the experience, reputation, and ability of the lawyer or lawyers performing the 
services; and 
  (8) whether the fee is fixed or contingent. 
 
 (b) The scope of the representation and the basis or rate of the fee and expenses for which 
the client will be responsible shall be communicated to the client, preferably in writing, before or 
within a reasonable time after commencing the representation, except when the lawyer will 
charge a regularly represented client on the same basis or rate. Any changes in the basis or rate 
of the fee or expenses shall also be communicated to the client. 
 
 (c) A fee may be contingent on the outcome of the matter for which the service is 
rendered, except in a matter in which a contingent fee is prohibited by paragraph (d) or other 
law. A contingent fee agreement shall be in a writing signed by the client and shall state the 
method by which the fee is to be determined, including the percentage or percentages that shall 
accrue to the lawyer in the event of settlement, trial or appeal; litigation and other expenses to be 
deducted from the recovery; and whether such expenses are to be deducted before or after the 
contingent fee is calculated. The agreement must clearly notify the client of any expenses for 
which the client will be liable whether or not the client is the prevailing party. Upon conclusion 
of a contingent fee matter, the lawyer shall provide the client with a written statement stating the 
outcome of the matter and, if there is a recovery, showing the remittance to the client and the 
method of its determination. 
 
 (d) A lawyer shall not enter into an arrangement for, charge, or collect: 
  (1) any fee in a domestic relations matter, the payment or amount of which is 
contingent upon the securing of a divorce or upon the amount of alimony or support, or property 
settlement in lieu thereof; or 
  (2) a contingent fee for representing a defendant in a criminal case. 
 
 (e) A division of a fee between lawyers who are not in the same firm may be made only 
if: 
  (1) the division is in proportion to the services performed by each lawyer or each 
lawyer assumes joint responsibility for the representation; 
  (2) the client agrees to the arrangement, including the share each lawyer will 
receive, and the agreement is confirmed in writing; and 
  (3) the total fee is reasonable. 
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Client-Lawyer Relationship 
Rule 1.9 Duties To Former Clients 
 (a) A lawyer who has formerly represented a client in a matter shall not thereafter 
represent another person in the same or a substantially related matter in which that person's 
interests are materially adverse to the interests of the former client unless the former client gives 
informed consent, confirmed in writing. 
 (b) A lawyer shall not knowingly represent a person in the same or a substantially related 
matter in which a firm with which the lawyer formerly was associated had previously 
represented a client 
  (1) whose interests are materially adverse to that person; and 
  (2) about whom the lawyer had acquired information protected by Rules 1.6 and 
1.9(c) that is material to the matter; 
unless the former client gives informed consent, confirmed in writing. 
 (c) A lawyer who has formerly represented a client in a matter or whose present or former 
firm has formerly represented a client in a matter shall not thereafter: 
  (1) use information relating to the representation to the disadvantage of the former 
client except as these Rules would permit or require with respect to a client, or when the 
information has become generally known; or 
  (2) reveal information relating to the representation except as these Rules would 
permit or require with respect to a client. 
 
Counselor 
Rule 2.1 Advisor.  In representing a client, a lawyer shall exercise independent professional 
judgment and render candid advice. In rendering advice, a lawyer may refer not only to law but 
to other considerations such as moral, economic, social and political factors, that may be relevant 
to the client's situation. 
 
Information About Legal Services 
Rule 7.4 Communication of Fields of Practice and Specialization 
 (a) A lawyer may communicate the fact that the lawyer does or does not practice in 
particular fields of law. 
 (b) A lawyer admitted to engage in patent practice before the United States Patent and 
Trademark Office may use the designation "Patent Attorney" or a substantially similar 
designation. 
 (c) A lawyer engaged in Admiralty practice may use the designation "Admiralty," 
"Proctor in Admiralty" or a substantially similar designation. 
 (d) A lawyer shall not state or imply that a lawyer is certified as a specialist in a particular 
field of law, unless: 
  (1) the lawyer has been certified as a specialist by an organization that has been 
approved by an appropriate state authority or that has been accredited by the American Bar 
Association; and 
  (2) the name of the certifying organization is clearly identified in the 
communication. 
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Hypothetical #2:  

A few months ago, a music business client, a single-member Tennessee, LLC, came to you for 
representation.   Client has an innovative business idea; the only problem is that the client is 
cash-poor.  Client was on vacation in the islands last week where he met a wealthy oil tycoon 
who would like to fund his company.  Tycoon transferred $1M to Client’s account yesterday in 
exchange for 30% of Client’s company.  You look at your existing engagement letter with 
Client, and it states that you will represent the LLC in relation to organization of the LLC and 
drafting of license agreements.  Tycoon is coming to town tomorrow, and his email to your 
Client states that he wants to sit down at the table with you and Client to finalize this deal before 
he leaves town the following morning.    
  
How do you begin this representation?  What are your first questions to Client?  Can you do 
what Client has asked you to do?  Are you concerned that you are being asked to serve as an 
intermediary?  If you are an intermediary, how does the deal change?  
 
1. Competence  
2. Scope of Representation 
3. Confidentiality 
4. Intermediary Rules  
 
Client-Lawyer Relationship 
Rule 1.1 Competence.  A lawyer shall provide competent representation to a client. Competent 
representation requires the legal knowledge, skill, thoroughness and preparation reasonably 
necessary for the representation. 
 
Client-Lawyer Relationship 
Rule 1.2 Scope Of Representation And Allocation Of Authority Between Client And Lawyer 
 (a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions 
concerning the objectives of representation and, as required by Rule 1.4, shall consult with the 
client as to the means by which they are to be pursued. A lawyer may take such action on behalf 
of the client as is impliedly authorized to carry out the representation. A lawyer shall abide by a 
client's decision whether to settle a matter. In a criminal case, the lawyer shall abide by the 
client's decision, after consultation with the lawyer, as to a plea to be entered, whether to waive 
jury trial and whether the client will testify. 
 (b) A lawyer's representation of a client, including representation by appointment, does 
not constitute an endorsement of the client's political, economic, social or moral views or 
activities. 
 (c) A lawyer may limit the scope of the representation if the limitation is reasonable 
under the circumstances and the client gives informed consent. 
 (d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the 
lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any 
proposed course of conduct with a client and may counsel or assist a client to make a good faith 
effort to determine the validity, scope, meaning or application of the law. 
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Client-Lawyer Relationship 
Rule 1.3 Diligence.  A lawyer shall act with reasonable diligence and promptness in representing 
a client. 
 
Client-Lawyer Relationship 
Rule 1.7 Conflict Of Interest: Current Clients 

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the 
representation involves a concurrent conflict of interest. A concurrent conflict of interest exists 
if: 
  (1) the representation of one client will be directly adverse to another client; or 
  (2) there is a significant risk that the representation of one or more clients will be 
materially limited by the lawyer's responsibilities to another client, a former client or a third 
person or by a personal interest of the lawyer. 
 (b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), 
a lawyer may represent a client if: 
  (1) the lawyer reasonably believes that the lawyer will be able to provide 
competent and diligent representation to each affected client; 
  (2) the representation is not prohibited by law; 
  (3) the representation does not involve the assertion of a claim by one client 
against another client represented by the lawyer in the same litigation or other proceeding before 
a tribunal; and 
  (4) each affected client gives informed consent, confirmed in writing. 
 
Client-Lawyer Relationship 
Rule 1.8 Conflict Of Interest: Current Clients: Specific Rules 
 (a) A lawyer shall not enter into a business transaction with a client or knowingly acquire 
an ownership, possessory, security or other pecuniary interest adverse to a client unless: 
  (1) the transaction and terms on which the lawyer acquires the interest are fair and 
reasonable to the client and are fully disclosed and transmitted in writing in a manner that can be 
reasonably understood by the client; 
  (2) the client is advised in writing of the desirability of seeking and is given a 
reasonable opportunity to seek the advice of independent legal counsel on the transaction; and 
  (3) the client gives informed consent, in a writing signed by the client, to the 
essential terms of the transaction and the lawyer's role in the transaction, including whether the 
lawyer is representing the client in the transaction. 
 (b) A lawyer shall not use information relating to representation of a client to the 
disadvantage of the client unless the client gives informed consent, except as permitted or 
required by these Rules. 
 (c) A lawyer shall not solicit any substantial gift from a client, including a testamentary 
gift, or prepare on behalf of a client an instrument giving the lawyer or a person related to the 
lawyer any substantial gift unless the lawyer or other recipient of the gift is related to the client. 
For purposes of this paragraph, related persons include a spouse, child, grandchild, parent, 
grandparent or other relative or individual with whom the lawyer or the client maintains a close, 
familial relationship. 



SXSW 2018  
CLE Panel on Ethics  6  

 (d) Prior to the conclusion of representation of a client, a lawyer shall not make or 
negotiate an agreement giving the lawyer literary or media rights to a portrayal or account based 
in substantial part on information relating to the representation. 
 (e) A lawyer shall not provide financial assistance to a client in connection with pending 
or contemplated litigation, except that: 
  (1) a lawyer may advance court costs and expenses of litigation, the repayment of 
which may be contingent on the outcome of the matter; and 
  (2) a lawyer representing an indigent client may pay court costs and expenses of 
litigation on behalf of the client. 
 (f) A lawyer shall not accept compensation for representing a client from one other than 
the client unless: 
  (1) the client gives informed consent; 
  (2) there is no interference with the lawyer's independence of professional 
judgment or with the client-lawyer relationship; and 
  (3) information relating to representation of a client is protected as required by 
Rule 1.6. 
 (g) A lawyer who represents two or more clients shall not participate in making an 
aggregate settlement of the claims of or against the clients, or in a criminal case an aggregated 
agreement as to guilty or nolo contendere pleas, unless each client gives informed consent, in a 
writing signed by the client. The lawyer's disclosure shall include the existence and nature of all 
the claims or pleas involved and of the participation of each person in the settlement. 
 (h) A lawyer shall not: 
  (1) make an agreement prospectively limiting the lawyer's liability to a client for 
malpractice unless the client is independently represented in making the agreement; or 
  (2) settle a claim or potential claim for such liability with an unrepresented client 
or former client unless that person is advised in writing of the desirability of seeking and is given 
a reasonable opportunity to seek the advice of independent legal counsel in connection therewith. 
 (i) A lawyer shall not acquire a proprietary interest in the cause of action or subject 
matter of litigation the lawyer is conducting for a client, except that the lawyer may: 
  (1) acquire a lien authorized by law to secure the lawyer's fee or expenses; and 
  (2) contract with a client for a reasonable contingent fee in a civil case. 
 (j) A lawyer shall not have sexual relations with a client unless a consensual sexual 
relationship existed between them when the client-lawyer relationship commenced. 
 (k) While lawyers are associated in a firm, a prohibition in the foregoing paragraphs (a) 
through (i) that applies to any one of them shall apply to all of them. 
 
Client-Lawyer Relationship 
Rule 1.9 Duties To Former Clients 
 (a) A lawyer who has formerly represented a client in a matter shall not thereafter 
represent another person in the same or a substantially related matter in which that person's 
interests are materially adverse to the interests of the former client unless the former client gives 
informed consent, confirmed in writing. 
 (b) A lawyer shall not knowingly represent a person in the same or a substantially related 
matter in which a firm with which the lawyer formerly was associated had previously 
represented a client 
  (1) whose interests are materially adverse to that person; and 
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  (2) about whom the lawyer had acquired information protected by Rules 1.6 and 
1.9(c) that is material to the matter; 
unless the former client gives informed consent, confirmed in writing. 
 (c) A lawyer who has formerly represented a client in a matter or whose present or former 
firm has formerly represented a client in a matter shall not thereafter: 
  (1) use information relating to the representation to the disadvantage of the former 
client except as these Rules would permit or require with respect to a client, or when the 
information has become generally known; or 
  (2) reveal information relating to the representation except as these Rules would 
permit or require with respect to a client. 
 
Client-Lawyer Relationship 
Rule 1.13 Organization As Client 
 (a) A lawyer employed or retained by an organization represents the organization acting 
through its duly authorized constituents. 
 (b) If a lawyer for an organization knows that an officer, employee or other person 
associated with the organization is engaged in action, intends to act or refuses to act in a matter 
related to the representation that is a violation of a legal obligation to the organization, or a 
violation of law that reasonably might be imputed to the organization, and that is likely to result 
in substantial injury to the organization, then the lawyer shall proceed as is reasonably necessary 
in the best interest of the organization. Unless the lawyer reasonably believes that it is not 
necessary in the best interest of the organization to do so, the lawyer shall refer the matter to 
higher authority in the organization, including, if warranted by the circumstances to the highest 
authority that can act on behalf of the organization as determined by applicable law. 
 (c) Except as provided in paragraph (d), if 
  (1) despite the lawyer's efforts in accordance with paragraph (b) the highest 
authority that can act on behalf of the organization insists upon or fails to address in a timely and 
appropriate manner an action, or a refusal to act, that is clearly a violation of law, and 
  (2) the lawyer reasonably believes that the violation is reasonably certain to result 
in substantial injury to the organization, 
then the lawyer may reveal information relating to the representation whether or not Rule 1.6 
permits such disclosure, but only if and to the extent the lawyer reasonably believes necessary to 
prevent substantial injury to the organization. 
 (d) Paragraph (c) shall not apply with respect to information relating to a lawyer's 
representation of an organization to investigate an alleged violation of law, or to defend the 
organization or an officer, employee or other constituent associated with the organization against 
a claim arising out of an alleged violation of law. 
 (e) A lawyer who reasonably believes that he or she has been discharged because of the 
lawyer's actions taken pursuant to paragraphs (b) or (c), or who withdraws under circumstances 
that require or permit the lawyer to take action under either of those paragraphs, shall proceed as 
the lawyer reasonably believes necessary to assure that the organization's highest authority is 
informed of the lawyer's discharge or withdrawal. 
 (f) In dealing with an organization's directors, officers, employees, members, 
shareholders or other constituents, a lawyer shall explain the identity of the client when the 
lawyer knows or reasonably should know that the organization's interests are adverse to those of 
the constituents with whom the lawyer is dealing. 



SXSW 2018  
CLE Panel on Ethics  8  

 (g) A lawyer representing an organization may also represent any of its directors, 
officers, employees, members, shareholders or other constituents, subject to the provisions of 
Rule 1.7. If the organization's consent to the dual representation is required by Rule 1.7, the 
consent shall be given by an appropriate official of the organization other than the individual 
who is to be represented, or by the shareholders. 
 
Counselor 
Rule 2.1 Advisor.  In representing a client, a lawyer shall exercise independent professional 
judgment and render candid advice. In rendering advice, a lawyer may refer not only to law but 
to other considerations such as moral, economic, social and political factors that may be relevant 
to the client's situation. 
Information About Legal Services 
Rule 7.4 Communication of Fields of Practice and Specialization 
 (a) A lawyer may communicate the fact that the lawyer does or does not practice in 
particular fields of law. 
 (b) A lawyer admitted to engage in patent practice before the United States Patent and 
Trademark Office may use the designation "Patent Attorney" or a substantially similar 
designation. 
 (c) A lawyer engaged in Admiralty practice may use the designation "Admiralty," 
"Proctor in Admiralty" or a substantially similar designation. 
 (d) A lawyer shall not state or imply that a lawyer is certified as a specialist in a particular 
field of law, unless: 
  (1) the lawyer has been certified as a specialist by an organization that has been 
approved by an appropriate state authority or that has been accredited by the American Bar 
Association; and 
  (2) the name of the certifying organization is clearly identified in the 
communication. 
 
 
 
Hypothetical #3:  
 
Three (3) years ago, your client, Artist, entered into a management agreement with Manager 
Adams.  You negotiated the deal with Adams and have represented Artist in all entertainment 
matters ever since.  Artist is approached by a record label that wants to sign Artist to an 
exclusive recording agreement, but Artist knows that Label would not be making that offer if 
Label knew that Artist was in a management agreement with Adams.  Artist has asked you to 
negotiate the Label deal and keep the existence of his agreement with Manager Adams 
confidential.  Artist also asks you to vigorously advocate for a large advance.  You have done 
many deals with Label and you know you cannot get the advance your Artist is demanding.  
You’re concerned about withholding information about the management agreement.  You’re 
having difficulty managing Artist’s expectations.  
 
To further complicate matters, you know that you’ll be renegotiating a deal with Label on behalf 
of another one of your clients during the same timeframe.  You are very concerned that, if you 
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are a bulldog on behalf of Artist, your reputation with Label, could be negatively impacted and 
your ability to negotiate a good deal on behalf of your other artist client harmed.   
 
How do you manage this situation?  How do you manage Artist’s expectations?   
 
Issues: 
1. Competence  
2. Scope 
3. Confidentiality 
4. Counselor 
5. Fairness/Truthfulness 
 
Client-Lawyer Relationship 
Rule 1.1 Competence. A lawyer shall provide competent representation to a client. Competent 
representation requires the legal knowledge, skill, thoroughness and preparation reasonably 
necessary for the representation. 
 
Client-Lawyer Relationship 
Rule 1.2 Scope Of Representation And Allocation Of Authority Between Client And Lawyer 
 (a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions 
concerning the objectives of representation and, as required by Rule 1.4, shall consult with the 
client as to the means by which they are to be pursued. A lawyer may take such action on behalf 
of the client as is impliedly authorized to carry out the representation. A lawyer shall abide by a 
client's decision whether to settle a matter. In a criminal case, the lawyer shall abide by the 
client's decision, after consultation with the lawyer, as to a plea to be entered, whether to waive 
jury trial and whether the client will testify. 
 (b) A lawyer's representation of a client, including representation by appointment, does 
not constitute an endorsement of the client's political, economic, social or moral views or 
activities. 
 (c) A lawyer may limit the scope of the representation if the limitation is reasonable 
under the circumstances and the client gives informed consent. 
 (d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the 
lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any 
proposed course of conduct with a client and may counsel or assist a client to make a good faith 
effort to determine the validity, scope, meaning or application of the law. 
 
Client-Lawyer Relationship 
Rule 1.3 Diligence. A lawyer shall act with reasonable diligence and promptness in representing 
a client. 
 
Client-Lawyer Relationship 
Rule 1.4 Communication 
 (a) A lawyer shall: 
  (1) promptly inform the client of any decision or circumstance with respect to 
which the client's informed consent, as defined in Rule 1.0(e), is required by these Rules; 
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  (2) reasonably consult with the client about the means by which the client's 
objectives are to be accomplished; 
  (3) keep the client reasonably informed about the status of the matter; 
  (4) promptly comply with reasonable requests for information; and 
  (5) consult with the client about any relevant limitation on the lawyer's conduct 
when the lawyer knows that the client expects assistance not permitted by the Rules of 
Professional Conduct or other law. 
 (b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client 
to make informed decisions regarding the representation. 
 
Client-Lawyer Relationship 
Rule 1.6 Confidentiality Of Information 
 (a) A lawyer shall not reveal information relating to the representation of a client unless 
the client gives informed consent, the disclosure is impliedly authorized in order to carry out the 
representation or the disclosure is permitted by paragraph (b). 
 (b) A lawyer may reveal information relating to the representation of a client to the extent 
the lawyer reasonably believes necessary: 
  (1) to prevent reasonably certain death or substantial bodily harm; 
  (2) to prevent the client from committing a crime or fraud that is reasonably 
certain to result in substantial injury to the financial interests or property of another and in 
furtherance of which the client has used or is using the lawyer's services; 
  (3) to prevent, mitigate or rectify substantial injury to the financial interests or 
property of another that is reasonably certain to result or has resulted from the client's 
commission of a crime or fraud in furtherance of which the client has used the lawyer's services; 
  (4) to secure legal advice about the lawyer's compliance with these Rules; 
  (5) to establish a claim or defense on behalf of the lawyer in a controversy 
between the lawyer and the client, to establish a defense to a criminal charge or civil claim 
against the lawyer based upon conduct in which the client was involved, or to respond to 
allegations in any proceeding concerning the lawyer's representation of the client;  
  (6) to comply with other law or a court order; or 
  (7) to detect and resolve conflicts of interest arising from the lawyer’s change of 
employment or from changes in the composition or ownership of a firm, but only if the revealed 
information would not compromise the attorney-client privilege or otherwise prejudice the 
client.  
 (c)  A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized 
disclosure of, or unauthorized access to, information relating to the representation of a client. 
 
Client-Lawyer Relationship 
Rule 1.7 Conflict Of Interest: Current Clients 
 (a) Except as provided in paragraph (b), a lawyer shall not represent a client if the 
representation involves a concurrent conflict of interest. A concurrent conflict of interest exists 
if: 
  (1) the representation of one client will be directly adverse to another client; or 
  (2) there is a significant risk that the representation of one or more clients will be 
materially limited by the lawyer's responsibilities to another client, a former client or a third 
person or by a personal interest of the lawyer. 
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 (b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), 
a lawyer may represent a client if: 
  (1) the lawyer reasonably believes that the lawyer will be able to provide 
competent and diligent representation to each affected client; 
  (2) the representation is not prohibited by law; 
  (3) the representation does not involve the assertion of a claim by one client 
against another client represented by the lawyer in the same litigation or other proceeding before 
a tribunal; and 
  (4) each affected client gives informed consent, confirmed in writing. 
 
Client-Lawyer Relationship 
Rule 1.8 Conflict Of Interest: Current Clients: Specific Rules 
 (a) A lawyer shall not enter into a business transaction with a client or knowingly acquire 
an ownership, possessory, security or other pecuniary interest adverse to a client unless: 
  (1) the transaction and terms on which the lawyer acquires the interest are fair and 
reasonable to the client and are fully disclosed and transmitted in writing in a manner that can be 
reasonably understood by the client; 
  (2) the client is advised in writing of the desirability of seeking and is given a 
reasonable opportunity to seek the advice of independent legal counsel on the transaction; and 
  (3) the client gives informed consent, in a writing signed by the client, to the 
essential terms of the transaction and the lawyer's role in the transaction, including whether the 
lawyer is representing the client in the transaction. 
 (b) A lawyer shall not use information relating to representation of a client to the 
disadvantage of the client unless the client gives informed consent, except as permitted or 
required by these Rules. 
 (c) A lawyer shall not solicit any substantial gift from a client, including a testamentary 
gift, or prepare on behalf of a client an instrument giving the lawyer or a person related to the 
lawyer any substantial gift unless the lawyer or other recipient of the gift is related to the client. 
For purposes of this paragraph, related persons include a spouse, child, grandchild, parent, 
grandparent or other relative or individual with whom the lawyer or the client maintains a close, 
familial relationship. 
 (d) Prior to the conclusion of representation of a client, a lawyer shall not make or 
negotiate an agreement giving the lawyer literary or media rights to a portrayal or account based 
in substantial part on information relating to the representation. 
 (e) A lawyer shall not provide financial assistance to a client in connection with pending 
or contemplated litigation, except that: 
  (1) a lawyer may advance court costs and expenses of litigation, the repayment of 
which may be contingent on the outcome of the matter; and 
  (2) a lawyer representing an indigent client may pay court costs and expenses of 
litigation on behalf of the client. 
 (f) A lawyer shall not accept compensation for representing a client from one other than 
the client unless: 
  (1) the client gives informed consent; 
  (2) there is no interference with the lawyer's independence of professional 
judgment or with the client-lawyer relationship; and 



SXSW 2018  
CLE Panel on Ethics  12  

  (3) information relating to representation of a client is protected as required by 
Rule 1.6. 
 (g) A lawyer who represents two or more clients shall not participate in making an 
aggregate settlement of the claims of or against the clients, or in a criminal case an aggregated 
agreement as to guilty or nolo contendere pleas, unless each client gives informed consent, in a 
writing signed by the client. The lawyer's disclosure shall include the existence and nature of all 
the claims or pleas involved and of the participation of each person in the settlement. 
 (h) A lawyer shall not: 
  (1) make an agreement prospectively limiting the lawyer's liability to a client for 
malpractice unless the client is independently represented in making the agreement; or 
  (2) settle a claim or potential claim for such liability with an unrepresented client 
or former client unless that person is advised in writing of the desirability of seeking and is given 
a reasonable opportunity to seek the advice of independent legal counsel in connection therewith. 
 (i) A lawyer shall not acquire a proprietary interest in the cause of action or subject 
matter of litigation the lawyer is conducting for a client, except that the lawyer may: 
  (1) acquire a lien authorized by law to secure the lawyer's fee or expenses; and 
  (2) contract with a client for a reasonable contingent fee in a civil case. 
 (j) A lawyer shall not have sexual relations with a client unless a consensual sexual 
relationship existed between them when the client-lawyer relationship commenced. 
 (k) While lawyers are associated in a firm, a prohibition in the foregoing paragraphs (a) 
through (i) that applies to any one of them shall apply to all of them. 
 
Counselor 
Rule 2.1 Advisor.  In representing a client, a lawyer shall exercise independent professional 
judgment and render candid advice. In rendering advice, a lawyer may refer not only to law but 
to other considerations such as moral, economic, social and political factors, that may be relevant 
to the client's situation. 
 
Advocate 
Rule 3.4 Fairness To Opposing Party And Counsel 
A lawyer shall not: 
 (a) unlawfully obstruct another party's access to evidence or unlawfully alter, destroy or 
conceal a document or other material having potential evidentiary value. A lawyer shall not 
counsel or assist another person to do any such act; 
 (b) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement 
to a witness that is prohibited by law; 
 (c) knowingly disobey an obligation under the rules of a tribunal except for an open 
refusal based on an assertion that no valid obligation exists; 
 (d) in pretrial procedure, make a frivolous discovery request or fail to make reasonably 
diligent effort to comply with a legally proper discovery request by an opposing party; 
 (e) in trial, allude to any matter that the lawyer does not reasonably believe is relevant or 
that will not be supported by admissible evidence, assert personal knowledge of facts in issue 
except when testifying as a witness, or state a personal opinion as to the justness of a cause, the 
credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused; 
or 
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 (f) request a person other than a client to refrain from voluntarily giving relevant 
information to another party unless: 
  (1) the person is a relative or an employee or other agent of a client; and 
  (2) the lawyer reasonably believes that the person's interests will not be adversely 
affected by refraining from giving such information. 
 
Transactions With Persons Other Than Clients 
Rule 4.1 Truthfulness In Statements To Others 
In the course of representing a client a lawyer shall not knowingly: 
 (a) make a false statement of material fact or law to a third person; or 
 (b) fail to disclose a material fact to a third person when disclosure is necessary to avoid 
assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6. 
 


